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NO-FAULT MOTOR VEHICLE INSURANCE:
A CONSTITUTIONAL PERSPECTIVE
The impact of the automobile has influenced every echelon of
society. Once a luxury, the automobile today is an indispensable necessity which touches on virtually every aspect of individual life. The
manufacture and sale of automobiles, along with the associative industries of maintenance and insurance, have made major contributions
toward sustaining an explosive economy. Without the automobile, employment opportunity, economic prosperity, personal convenience,
mass mobility and even national defense would be seriously endangered.
The great urban centers would stagnate, and communication between
cities and rural areas would be stultified.
On the other hand, its almost limitless potential for devastating
physical and economic injury has made the automobile a perplexing
enigma: an essential life-sustaining force which ultimately threatens
to destroy the society that so depends on it. Every holiday weekend
brings statistics of human carnage that surpass the casualty lists of the
Vietnam War.1 Automobile manufacturers have been under legislative
attack for unreliable components, and the economic burden on traffic
victims has been the subject of major studies, which reveal the catastrophic effect that the automobile is having on the nation's pocket2
book.
Critics have focussed on the present tort system of reparations for
automobile accidents and have advocated a change to some type of nofault concept, a system which would mitigate the economic burden on
the individual by distributing that burden among the driving public.3
I It has been estimated that automobile accidents have killed more Americans since
1900 than all the wars in which the United States has engaged since 1775. In New
York State alone, 2,800 persons are killed and 351,000 are injured in traffic accidents
each year. Markhoff, Compensation Without Fault and the Keeton-O'Connell Plan: A
Critique, 43 ST. JOHN's L. Rv. 175, 176 (1968).
2 See, e.g., U.S. DEP'T OF TRANsP., ECONOMIC CONSEQUENCES OF AUTOMOBILE ACCIDENT
INJuRrEs (1970) [hereinafter DOT STUDY]. Senator Hart, when introducing automobile
insurance bills before the Senate, said:
[T]he problem of auto crashes is a public health problem. "Only diseases of
advancing age are more significant causes of death than auto crashes." Further,
"only heart disease causes the loss of more man-years of productivity in the
country each year."
S. 4339, S. 4340, and S. 4341, 91st Cong., 2d Sess. (1970).
3The DOT Study estimated that the average driver will have an accident every
third year. With 22,000,000 accidents in the United States each year, the cost to the
nation is over $16.5 billion dollars. Less than half (48%) of the cost is recovered by
traffic victims, and 25% of any recoveries are used to cover legal fees. The Department of
Transportation also found that out of 11.5 billion dollars in premiums, only 6.4 billion
dollars were returned to victims as benefits for losses. See Denenberg, The Automobile
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The reparations controversy has received attention both in Congress
and in state legislatures. 4 Journalists too have raised the cry for reform.5
To the public the need for something to be done about the
human and economic toll is apparent.0 There is little doubt that some
sort of reform plan for reparations is mandated. The purpose of this
paper, therefore, is to point out constitutional problems involved in
enacting some no-fault provisions in light of recent court decisions.
THE PRESENT SYSTEM

The present accident reparation system is based on traditional tort
concepts. Responsibility for injury may extend vicariously to the owner
of the vehicle in some cases, 7 and he (and his driver as appropriate)
may be sued for damages by the victim. Only motor vehicle insurance
of the third-party type is common, however. This protects the insured
against claims by a third party and indemnifies him for any judgment
suffered up to the limits of the policy. Under this system, reparation
for one's injury must await settlement or termination of litigation. 8
Insurance Problem: Issues and Choices, 1970 INs. L. J. 455 [hereinafter Denenberg];
Brainard, Implications of DOT Auto-Insurance Study for the Tort Liability System, id.

575.

4 In 1970 Senator Hart introduced the UNFoRM MOTOR VEMCLE INSURANCE Acr,
which was referred to the committee on commerce. S. 4339, 91st Cong., 2d Sess. (1970); the
bill was reintroduced by Senators Hart and Magnusen on February 24, 1971 as S. 945, 92d
Cong., 1st Sess. (1971); House Bills include H.R. 7514 & H.R. 10222, 92d Cong., 1st
Sess. (1971). Bills have been introduced in 33 state legislatures and a no-fault system has
been operating in Puerto Rico since January 1, 1970.
5
See Ottenberg, Lawyers Lobbying Against No-Fault Insurance,Washington Star, July
6, 1971, cited in S.12640-43, 92d Cong., 1st Sess. (1971).
GA recent poll showed that 81% of the public had not heard about no-fault or were
undecided while the other 19% of the public that knew about the plans were 4 to 1 in
favor of no-fault motor vehicle insurance. Id. at S.12643.
7 N.Y. VEH. & TRAP. LAW § 388 (McKinney 1970).
8 The tort system has been criticized as both costly and time consuming. Professor
Bishop has summarized the charges against the present tort system as follows:
(1) The fault concept is ill adapted to the realities of the automobile, since it is
difficult and sometimes impossible for witnesses and jurors to reconstruct and
determine the incidence of negligence in accidents ....
(2) The resolution of such issues of fault, and of problems of evaluating damages
(notably putting a price tag on physical and mental pain and suffering),
consume inordinate amounts of time ....
(3) Only a few states require automobile owners to carry liability insurance or attempt by other devices (such as Unsatisfied Judgment Funds Acts) to assure
compensation for persons who are injured by judgment-proof drivers. The
result is that nearly half of the victims of serious accidents receive no compensation at all from liability insurance or from the negligent driver.
(4) ,.. About $2.20 in premiums must be paid to produce $1 in actual compensation to victims, the other $1.20 being eaten up by overhead of the insurance
companies and legal costs, notably counsel fees.... Some victims receive excessive compensation. Insurance companies, anxious to avoid litigation costs, are
likely to settle claims under $1,000 for amounts which exceed the claimant's
actual economic loss. Moreover, under the so called "collateral source" rule
of the common law, damages are not reduced by the amount of compensation
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The present system penalizes the driver at fault. It is his insurance
which ultimately provides reparation for the victim, and his own claim
is barred by the doctrines of contributory or comparative negligence.
As a result approximately one half of all traffic accident victims
receive little or no compensation for their injuries. Additionally, litigation is costly in both time and money, and the proliferation of automobile accident cases is the major factor in congesting our courts'
calendars. 9
In response to these criticisms various plans have been devised by
legislators, legal scholars and the insurance industry itself. These reform
measures call for a compulsory system of first party indemnification
against loss arising out of a traffic accident without regard to fault.10
so that
which the victim receives from sources other than the wrongdoer
some injured persons are compensated twice over.
(5) The high cost of liability insurance under the present system means that it is
out of reach of many persons, which means that some poor people, especially
inhabitants of the inner city, are deprived of a means of transportation which
would open up to them new and better employment opportunities.
(6) Suits for personal injury arising out of automobile accidents constitute a
substantial majority of the cases tried in civil courts. They are the major
factor in a chronic congestion of court calendars ....
US. DEP'T. OF TRANsP.,

CoNsrrrUI ONAL PROBLEMS IN AUToMOBILE ACCIDENT CoMPENSATION
REFORM 36-38 (1970) [hereinafter COMPENSATION STUDY].

9 The DOT Study concluded that only 48% of injured victims received compensation
and the mean time for termination of a law suit was 2 years. In addition, out of almost 12
billion dollars paid by the public in premiums only 7 billion dollars were returned as
benefits.
10 The auto accident reparation controversy had its genesis in 1932 with the Columbia
Plan. Compensation for Automobile Accidents: A Symposium, 32 COLUM. L. Rlv. 785
(1932). But reform measures received new vitality in what has come to be known as
the Keaton-O'Connell Plan. Devised in 1965, the plan requires automobile owners to
purchase a first-party indemnification policy as a condition precedent to registration of
their automobiles. The plan would compensate the insured party, his passengers and
family, for actual economic loss resulting from an automobile accident without regard to
fault. Thus, each insured would look to his own insurance company and not a judgment
debtor for reparation of injury. Out-of-pocket loss would be limited to medical payments
and lost earnings up to $10,000. Losses covered by a collateral source, such as Blue Cross
or Workmen's Compensation, would have to be exhausted first before any benefits would
be paid under the plan. No recovery would be permitted, either in tort or under the
insurance plan, for conscious pain and suffering under $5,000. Tort actions would continue to be available for personal injury claims over $10,000 or for conscious pain and
suffering over $5,000. R. KEETON & J. O'CONNELL, BAsIc PROTECTION FOR THE TRAFFic
VicriM: A BLUEPRINT FOR REFORMING AUToMoBILE INSURANCE (1965) [hereinafter BAsIc
PROTECTION].

On August 13, 1970, Massachusetts became the first state to enact a no-fault motor
vehicle insurance plan. The Massachusetts Plan provides first-party compensation for
medical expenses and lost wages up to $2,000. Recovery in tort is limited to injuries
where actual expenses exceed this limit. Recovery for conscious pain and suffering is
available only where the injury causes death, loss of body member, permanent and
serious disfigurement, loss of sight or hearing, or a fracture, or where the amount of
medical cost exceeds $500. In addition, collateral benefits under wage continuation plans
are deducted from benefits payable under the plan. In order to prevent double coverage,
deductibles ranging from $250 to $2,000 are available. MASs. GEN. LAws ch. 670 (1970).
The New York Plan, commonly referred to as the Stewart-Rockefeller Plan, com-
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Each of these remedial plans represents a different formula for alleviating the grave financial burden engendered by the automobile accident
syndrome. An objection found in one plan might be obviated by a
deductible option in another." The question, then, of what constitutional problems exist in enacting no-fault motor vehicle insurance will
be answered herein only with reference to characteristics common to the
general scheme of most no-fault plans. The following common characteristics are those which create constitutional difficulty:
(1) a compulsory system which denies the victim access to a recovery and requires him to look to himself for reparation;
(2) diminution of the value of vested rights in collateral sources
by denial of benefits up to the extent of such sources;
(3) denial of recovery either in toto or within policy limits, for
conscious pain and suffering.
In addition to the problems raised by these provisions with respect
to the deprivation of vested rights, the question of the effects on fundamental liberties bears heavily on the constitutional perspective of nofault motor vehicle insurance.
THE HISTORICAL PERSPECTIVE

The ambit of state legislative power is described by the due process
clause of the fourteenth amendment. 12 The definition of what is within
and what is without the limits of due process is an evanescent one at
best. It is possible, however, to read the current of judicial interpretation as it ebbs and flows between definitions totally procedural to ones
more substantive in nature.
Initial interpretations reflected the primacy of economic free enterpletely abolishes liability in tort for personal injury caused by an automobile accident.

Claims for net economic loss would be payable by the victim's insurer without regard
to monetary limit or fault. Conscious pain and suffering would not be compensable
either in tort or under the insurance plan. Also, collateral sources would be counted
against recovery from the insurer. Such insurance would be required for registration in
accordance with present New York Law. NEw YORK DE"T OF INS., AUToMoBmIL INSURANCE
... FOR WHOSE BErEnT? (1970); see also S. 8922, New York State Senate Bill, introduced
on March 16, 1970.
11 Besides Basic Protection and the Massachusetts and New York Plans, plans have
been devised by members of both the insurance industry and the bar. See AmInmCAN
INSURANcE

ASSOCIATION REPORT OF THE SPECIAL Cominarrr

TO STUDY AND EVALUATE THE

KEETON-O'CONNELL BASIC PROTECTION PLAN AND AuTOMoBLE AccmENT REPARATIONS (1968);
INTERIM REPORT OF THE Coaiarr
ON AUTOMOBILE AccmENTr REPAiATIONS TO TIM EXECUrIvE COzmaITTEE OF THE NEw YoRK STATE BAR ASSOCIATION (1970).

12 U.S. CoNsr. amend. XIV, § 1 provides:
No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.
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prise that was the hallmark of the nineteenth and early twentieth
century.18 As the need for a more cohesive economic policy became
apparent, however, courts began to pay greater deference to legislative
judgment aimed at regulation of economic and social problems. This
conservative attitude reached its zenith in the thirties. For example,
in West Coast Hotel Co. v. Parrish,4 the Supreme Court upheld a
recovery by a chambermaid based on Washington's minimum wage law.
The Court rejected the argument that the law was an unfair incursion
into contract negotiations between adults which had traditionally been
considered a matter of private concern. 15 It stated that it would not
interfere with the exercise of state police powers to remedy what was
believed to be a public evil:
Legislative response to that conviction cannot be regarded as
arbitrary or capricious, and that is all we have to decide. Even if
the wisdom of the policy be regarded as debatable and its effects
uncertain, still the legislature is entitled to its judgment.' 6
The opinion was bottomed on the fact that the state had a special
interest in the protection of woman and the huge relief rolls necessitated remedial action to raise the economic level of the state labor
force.
Similarly, the Court announced a "hands off" policy with respect
to the federal government as well. In United States v. CaroleneProducts
Co.,17 the Court upheld federal regulation of milk transported in interstate commerce.
[R]egulatory legislation affecting ordinary commercial transactions
is not to be pronounced unconstitutional unless in light of the
facts made known or generally assumed it is of such a character as
to preclude the assumption that it rests upon some rational basis
within the knowledge and experience of the legislators. ....
18 See, e.g., Lochner

v. New York, 198 US. 45 (1905).

'4 300 U.S. 379 (1957).

15 This decision was in marked contrast to Lochner v. New York, 198 U.S. 45 (1905),
where the Court overruled a New York statute prohibiting employment in a bakery for

more than sixty hours a week or more than ten hours a day. The Court concluded that
[s]tatutes of the nature of that under review, limiting the hours in which grown
and intelligent men may labor to earn their living, are mere meddlesome interferences with the rights of the individual, and they are not saved from condemnation by the claim that they are passed in the exercise of the police power and
upon the subject of the health of the individual whose rights are interfered
with, unless there be some fair ground, reasonable in and of itself, to say that there
is material danger to the public health or to the health of the employes, if the
hours of labor are not curtailed.
Id. at 61.
168300 U.S. at 399.
17 304 U.S. 144 (1938).
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The constitutionality of a statute predicated upon the existence
of a particular state of facts may be challenged by showing to the
court that those facts have ceased to exist ....
By their very nature such inquiries, where the legislative judgment is drawn in question must be restricted to the issue whether
any state of facts either known or which could reasonably be assumed affords supports for it.J8

In the economic sphere, then, the Supreme Court took a decidedly
procedural approach. Legislative enactments were given a presumption
of constitutionality. The Court refused to sit as a superlegislature, and
as long as the legislative purpose was permissible, any law which bore
a rational relationship to that end would be sustained. This conservative attitude can be easily understood when it is remembered that the
nation had just been through the catastrophic effects of an over-extended, laissez-faire economy. Eager to sustain controls in this sphere,
the Court placed the burden on the party attacking the legislation to
show not merely that it was unwise, but that it was also unnecessary
and capricious. This approach was a necessary adjunct to New Deal
legislation aimed at curtailing a permissive economy that had culminated in the Depression. 9
This conservative attitude, however, was not relegated solely to
the economic field. During the first decades of the twentieth century,
the Court evinced a great reluctance to intrude upon the state administration with regard to civil liberties. In Gitlow v. New York, 20 an
alleged communist was convicted for publishing a left wing "Manifesto." The Supreme Court affirmed the conviction on the basis of a
reasonableness test. Assuming that the first amendment was applicable
to the states, it held that statute was a rational preventative measure:
[I]t cannot be said that the State is acting arbitrarily or unreasonably when in the exercise of its judgment as to the measures necessary to protect the public peace and safety, it seeks to extinguish
the spark without waiting until it has enkindled the flame or
blazed into the conflagration. 21
18 Id. at 152-54.

19 In Olsen v. Nebraska ex rel. Western Reference & Bond Ass'n Inc., 313 U.S. 236
(1941), the Court upheld a Nebraska statute fixing the maximum rates for unemployment
agencies:
We are not concerned ... with the wisdom, need, or appropriateness of the
legislation ....
There is no necessity for the state to demonstrate before us that
evils persist despite the competition which attends bargaining in this field.
Id. at 246.
20 268 U.S. 652 (1925).
21 Id. at 669. Justice Holmes, joined by Justice Brandeis, dissented:
If what I think the correct test is applied, it is manifest that there was no present
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This approach was echoed in 1937 in Palko v. Connecticut,22 where
the Court upheld the death sentence of a defendant after the state had
reversed his first conviction in which he had been sentenced to life
imprisonment. Again assuming, arguendo, that the fifth amendment
prohibition against double jeopardy was applicable to the states, the
Court held that although certain rights might be of utilitarian value,
state encroachment must be viewed in the context of the totality of the
situation and only those rights essential to natural justice would be
23
made mandatory.
In balancing the interests of society in preserving order and harmony against the first and fifth amendment freedoms of the individual,
the Court applied a reasonableness standard similar to that which was
the hallmark of the due process decisions in the economic sphere. In
the area of civil liberties, the state was burdened only by a showing of
essential or fundamental fairness. This permitted state intrusion upon
individual rights so long as the weight of the law was not "so acute
' 24
and shocking that our polity will not endure it.

It was against these rigid standards that the constitutionality of
no-fault motor vehicle insurance was first tested. In Pinnick v. Cleary,2 5
the Supreme Judicial Court of Massachusetts decided, on June 29, 1971,
that the Massachusetts Plan 6 was not violative of due process or equal
protection. The action was brought for a declaratory judgment as to
the constitutionality of the Massachusetts no-fault plan by a motorist
who had been injured in an automobile collision. The court restricted
its inquiry to the rationality of the plan in relation to the alleged evils
of high costs and court congestion and summarily rejected as inapposite
an analogy to the right of privacy:
Because the exemption of the tortfeasor is exactly matched to the
availability of personal injury protection benefits to the plaintiff,
and the plaintiff loses nothing by it ....
danger of an attempt to overthrow the government by force on the part of the
admittedly small minority who shared the defendant's views.
Id. at 673.
22 302 U.S. 319 (1937).
23
Justice Cardozo delivered the opinion of the Court and announced a doctrine of
absorption of the Bill of Rights:
There emerges the perception of a rationalizing principle which gives to discrete
instances a proper order and coherence. The right to trial by jury and the immunity from prosecution except as the result of an indictment may have value
and importance. Even so, they are not of the very essence of a scheme of ordered
liberty. To abolish them is not to violate a "principle of justice so rooted
in the traditions and conscience of our people as to be ranked as fundamental."
Id. at 325.
24 Id. at 828.
Mass. -, 271 N.E.2d 592 (1971).
See note 10 supra.
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•.. Whatever may be the fundamental "right of personal security
and bodily integrity" to which the plaintiff refers, it is not affected by c. 670.27
The Court reasoned that a diminution of plaintiff's collateral sources
really caused no loss as there were deductibles in the plan which the
defendant could have chosen. It completely passed over the fact, how-

ever, that the plan still permitted a traffic victim to suffer psychic
injury within certain limits which would remain uncompensated.
There was no benefit available that would exactly match the exemption
of the tortfeasor.
If no-fault were merely an economic regulation, a strong case
could be made for the constitutionality of the plan. It is submitted,
however, that to view the abrogation of a fundamental civil right, the
existence of which the Pinnick court is willing to assume, and to measure such abrogation against a standard of reasonable and equitable
alternative compensation, is to regress to an outmoded conservative
climate that fails to take into account recent decisions which signal
a changing tide in constitutional philosophy.
Proponents of a no-fault plan look for support in the doctrine that
no one can be heard to claim a vested property right in a common-law
rule, nor assert that it must remain unchanged for his benefit. 28 It is
not denied that in order to equip our social institutions with the tools
to meet modern challenges, laws must progress unfettered by archaic
doctrine. Supporters point to the no-fault aspect in Workmen's Compensation or product liability law as proof that no-fault motor vehicle
insurance will do no more than fall in step with the march of judicial
progress.
On closer analysis, however, the supposed analogy fails. Workmen's
Compensation, for example, is contractual in nature. The rights and
duties of the parties are defined by their voluntary association with the
party sought to be held liable. Although the first New York law was held
unconstitutional, 29 the Supreme Court upheld a subsequent act in
27-

Mass. at -,

-,

271 N.E.2d at 598, 600.

28 New York Cent. R.R. v. White, 243 U.S. 188, 198 (1917).
29 Ives v. The South Buffalo Ry., 201 N.Y. 271, 94 N.E. 431 (1911).
In order to sustain legislation under the police power the courts must be able
to see that its operation tends in some degree to prevent some offense or evil, or
to preserve public health, morals, safety and welfare. If it discloses no such purpose, but is dearly calculated to invade the liberty and property of private dtizens, it is plainly the duty of the courts to declare it invalid ....
rd. at 301, 94 N.E. at 442.
Four years later, in Jenson v. Southern Pac. Co., 215 N.Y., 514, 109 N.E. 600 (1915), rev'd,
244 U.S. 205 (1917), the New York Court of Appeals upheld workmen's compensation
legislation. The state constitution had been specifically amended to permit Workmen's
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New York CentralR.R. Co. v. White.80 The Court predicated its holding on the relationship between the parties:
Employer and employee, by mutual consent, engage in a common operation intended to be advantageous to both....
In excluding the question of fault as a cause of the injury, the act
in effect disregards the proximate cause and looks to one more
remote -

the primary cause as it may be deemed -

and that is,

the employment itself! For this, both parties are responsible, since
they voluntarily engage in it as coadventurers, with personal
injury to the employee as a probable and foreseen result.3 1
Clearly, this landmark decision upholding such legislation lends
little support to advocates of no-fault motor vehicle insurance. It can
hardly be said that when two drivers venture onto our nation's highways they do so as coadventurers intending to contractually absolve each
other from liability for injuries sustained on the road. Moreover, the
duty owed among drivers does not rise to that privity between parties
that distinguishes employment contracts or commercial warranties.
Next, it must be recognized that the equities of the compensation
or product liability situation require that the employer or the manufacturer bear the loss as the one in control of the factors that produce
the hazard to which the victim is subjected. Note that the abrogation
of fault in these situations does not shift the burden to the victim as
no-fault motor vehicle insurance would, but merely eliminates defenses
by the person sought to be held liable.
In addition, it is of no little moment that the relationship between
employer and employee or between vendor and vendee is economic.
The Court in White placed the burden on the one who was the
economic master. Analogizing to the common-law doctrine of respondeat superior, the Court stated:
[H]e who expects to derive advantage from an act which is done
by another for him, must answer for any injury which a third
person may sustain from it.32
Unless drivers can be viewed as exploiting each other when they
take to the road, there is no such reciprocity, there is no such mutual
Compensation, and in addition, the court felt Ives was not controlling as the act in that

case merely permitted a suit against the employer without regard to fault. The act upheld
in Jenson, on the other hand, represented a give-and-take that seemed both reasonable and
fair. Id. at 528, 109 N.E. at 604. See also Arizona Employers' Liability Cases, 250 US. 400
(1919); Mountain Timber Co. v. Washington, 243 U.S. 219 (1917).
80243 U.S. 188 (1917).
31 Id. at 203, 205 (emphasis added).
32 Id. at 204 (emphasis added).
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economic give-and-take between victim and tortfeasor that can justify
an analogy to these statutory industrial solutions. In view of the fact
that it is the employer or manufacturer who suffers the burden caused
by his unsafe employment or his defective product, an analogy to a
motor vehicle plan which entirely exempts the tortfeasor and forces
the burden of reparations to be borne entirely by the victim himself
is not controlling.
Of greater significance is the fact that the Court in White never
considered that its upholding Workmen's Compensation was really an
abrogation of common law. First, the Court deemed the law merely an
extension of the doctrine of strict liability associated with hazardous
enterprises.? Second, the law was saved even if there were no analogous
common-law situation, by the fact that an adequate remedy had been
provided in lieu of the one traditionally pursued at common law. 4
Prior to the rise of the conservative philosophy of procedural due
process, the prohibition against abrogation of a common-law right
without an adequate remedy in its stead was a recognized due process
limitation. The purpose of eliminating a right in order to encourage
economic progress was struck down as illegitimate in Truax v. Corrigan.3 The plaintiff therein had asked for an injunction against defendant union which, he alleged, was engaged in an illegal boycott of
his restaurant. The injunction was denied due to a broad immunity
granted to unions under an Arizona statute. Reversing the decision,
the Court distinguished White:
The broad distinction between one's right to protection against
a direct injury to one's fundamental property right by another
who has no special relation to him, and one's liability to another
with whom he establishes a voluntary relation under a statute is
manifest upon its statement. It is true that no one has a vested
3 Much emphasis is laid upon the criticism that the act creates liability without
fault. This is sufficiently answered by what has been said, but we may add that
liability without fault is not a novelty in the law. The common-law liability of
the carrier, of the innkeeper, of the man who employed fire or other dangerous
agency or harbored a mischievous animal, was not dependent altogether upon
questions of fault or negligence.
Id. at 204.
24 It is true in the case of the statutes thus sustained there were reasons rendering the particular departure appropriate. Nor is it necessary, for the purposes of
the present case, to say that a State might, without violence to the constitutional
guarantee of "due process of law," suddenly set aside all common-law rules respecting liability as between employer and employee, without providing a reasonably just substitute. . . .[It perhaps may be doubted whether the State could
abolish all rights of action on the one hand, or all defenses on the other, without
setting up something adequate in their stead.
Id. at 201.
35 257 U.S. 312 (1921).
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right in any particular rule of the common law, but it is also true
that the legislative power of a State can only be exerted in sub-

ordination to the fundamental principles of right and justice
which the guaranty of due process in the Fourteenth Amendment
is intended to preserve, and that a purely arbitrary or capricious
exercise of that power whereby a wrongful and highly injurious
invasion of property rights, as here, is practically sanctioned and
the owner stripped of all real remedy, is wholly at variance with

those principles.

6

This doctrine continued to thrive until the thirties, when the
Court began to apply a more procedural standard to legislative enactments. In AFL v. American Sash Co.,37 Mr. Justice Frankfurter, concurring, recognized a shift from a Court determination to preserve a
laissez-faire philosophy to an attitude favoring economic planning:
The attitude which regarded any legislative encroachment upon
the existing economic order as infected with unconstitutionality
led to disrespect for legislative attempts to strengthen the wageearner's bargaining power. But when the tide turned, it was not
merely because circumstances had changed and there had arisen
a new order with new claims to divine origin. The opinion of Mr.
Justice Brandeis shows current running strongly in the new direction- the direction not of social dogma but of increased defer3s
ence to the legislative judgement.

It was in this vein that statutes abolishing actions for alienation
of affection3 9 and legislation limiting suits by passengers against their
36 Id. at 329-30. See also Swanson v. Bates, 170 F.2d 648 (10th Cir. 1948); Ritholz v.
March, 105 F.2d 937 (D.C. Cir. 1939).
37 355 U.S. 538 (1949).
;38 Id. at 543-44.
39 See, e.g., N.Y. Civ. RIGHTS LAw §§ 80-84 (McKinney 1948). Anti Heart-Balm statutes
were based on the supposed plenary, unconditional power of the state over marriage.
Actions for alienation of affection and breach of promise to marry were thought to be
part of a negotiation process in which the state had such an especial interest that it
could regulate the contract at will. In Hanfgarn v. Mark, 274 N.Y. 22, 8 N.E.2d 47, appeal dismissed, 302 U.S. 641 (1937), the New York Court of Appeals upheld such a statute,
observing:
[Tjhe Legislature, in dealing with the subject of marriage, has plenary power, as
marriage differs from ordinary common law contracts and is subject to control
and regulation by the State.
Not being a common law contract, the relation may be regulated, controlled
and modified and rights growing out of the relationship may be modified or
abolished by the Legislature without violating the provisions of the Federal or
State Constitution which forbid the taking of life, liberty or property without
due process of la 'v.
Id. at 24-25, 8 N.E.2d at 47-48. Such a statement has little validity in the face of recent
Supreme Court holdings requiring the showing of a compelling interest in regulating
the institution of marriage. Boddie v. Connecticut, 401 U.S. 371 (1971); Loving v. Virginia,
388 U.S. 1 (1967); Griswold v. Connecticut, 381 U.S. 479 (1965).
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drivers for personal injury were upheld against constitutional attack.40
The adoption by the Court of a conservative deference to legislative judgement in economic regulation was motivated in part by the
deplorable human conditions that the nineteenth century machine age
created. 41 The affirmance of Workmen's Compensation had little to do
with an innate desire by the Court to enhance the stature of state
government; rather it was more a utilitarian means towards aggrandizement of the rights of the individual employee who suffered under
impossible burdens. Contributory negligence, assumption of risk, and
the fellow servant rule virtually barred recovery by employees save
in a few exceptional cases. In motor vehicle insurance the situation is
entirely different. The Department of Transportation Study42 found
that in almost half the cases accident victims failed to recover compensation for their losses. In the tort system, where contributory negligence
is a bar to recovery, one would expect that no liability exists in at
least half the cases. It would appear, then, that the tort system is functioning efficiently to compensate at least according to its rules; in the early
industrial situation the compensation of employee loss did not approach this effectiveness.
The thrust of the courts is to fashion remedies which will effec-

tively compensate injury wherever possible. Thus, although legislation
has been enacted granting tort immunity to charitable organizations
on the theory that the common benefit will be enhanced by an organization whose funds are unfettered by civil liabilities, the courts have
40 Silver v. Silver, 280 U.S. 117 (1929). In upholding a Connecticut statute eliminating
the recovery by a guest passenger for the ordinary negligence of the driver with whom
he is riding, the Supreme Court observed: "The use of the automobile as an instrument
of transportation is peculiarly the subject of regulation." Id. at 122.
In People v. Rosenheimer, 209 N.Y. 115, 102 N.E. 530 (1913), the New York Court of
Appeals noted that driving is a privilege and the legislature had free rein to prescribe on
what conditions it should be exercised. Id. at 121, 102 N.E. at 532. Drafters of the Columbia
Plan expressed serious doubt about the validity of such a proposition. Compensation For
Automobile Accidents: A Symposium, 32 COLUm. L. REv. 785, 818 (1932). See also Miller v.
Depuy, 307 F. Supp. 166 (E.D. Pa. 1969), holding that the right to drive an automobile
is integrally bound up with the right to travel guaranteed as a liberty within the due
process clause, and therefore, suspension of one's license under the Pennsylvania Financial
Responsibility Law was unconstitutional without a showing of a compelling state interest.
41 The fiction that the Workmen's Compensation analogy gives the legislature freedom to limit recovery for wrong by abolishing common-law rules and replacing them
with a statutory creation is criticised in Reuben & Williams, The Constitutionality of
Basic Protection, 1 CONN. L. Rv. 44 (1968). The authors point out that
[]udicial approval of Workmen's Compensation laws was motivated by an awareness of the urgent necessity to redress an intolerable condition which had become
a national disgrace. It is doubtful whether the circumstances which obtain today
in procedures for compensating automobile accident victims offer any such comp ing reason to indulge in a fiction to save the Basic Protection Plan.
Id.at 54.
42 See note 2 supra.
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held an insurance company to be estopped from asserting its principal's
immunity.4 3
TOWARDS A HIGHER

STANDARD

Taking Property
In Goldblatt v. Hempstead,44 the Supreme Court stated that a
reasonable exercise of the state's police power would not save an
economic regulation that proved overbroad or confiscatory. The Court
announced that it would not be a rubber stamp for legislation which,
though bearing a rational relationship to a permissible state end, had
for its practical effect a taking of property requiring just compensation
45
under the fifth amendment.
Indeed the Court did not hesitate to strike down a Wisconsin
garnishment law, not because of its lack of rationality, but because of
its undue harshness on the debtor.46 The Court professed an adherence
to the notion that the wisdom of the law, which provided for attacking
a debtor's wages upon service of process prior to a hearing on the
debt, was an inappropriate consideration. Even though Wisconsin
might have a legitimate interest in ensuring the existence of a fund
for the satisfaction of a creditor, the Court focussed instead on the
tremendous hardship suffered by a wage earner and his family and
decided that a fairer, less burdensome alternative existed for the
state. Justice Harlan, concurring, stated that due process "limits state
action by norms of 'fundamental fairness' whose content in any given
43 See, e.g., Sanner v. Trustees of Sheppard & Enoch Pratt Hosp., 278 F. Supp. 138
(D.Md. 1968). While upholding tort immunity by a charitable corporation, the court observed that questions of fairness to the victim who must bear the full burden of his injuries
and the prevalence of insurance has led to an increasing abrogation of the immunity not
only as to charities, but as to municipalities as well. Id. at 140-41.
44 369 U.S. 590 (1962). The town of Hempstead had issued an ordinance preventing
excavation of land below water table adjoining a residential area and required Goldblatt
to fence in the existing man-made lake on his property. The Supreme Court affirmed
an injunction against Goldblatt, but observed:
This is not to say, however, that governmental action in the form of regulation
cannot be so onerous as to constitute a taking which constitutionally requires
compensation .... There is no set formula to determine where regulation ends
and taking begins. . . .The term "police power" connotes the time-tested conceptional limit of public encroachment upon private interests. Except for the
substitution of the familiar standard of "reasonableness," this Court has generally
refrained from announcing any specific criteria....
"To justify the State in ...interposing its authority in behalf of the public,
it must appear, first, that the interests of the public... require such interference; and, second, that the means are reasonably necessary for the accomplishment of the purpose, and not unduly oppressive upon individuals."
Id. at 594-95 (emphasis added).
45 U.S. CoNsr. amend. V provides "...
nor shall private property be taken for public
use, without just compensation."
46

Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969).
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instance is to be judicially derived," not merely from the specific
provisions of the Constitution, "but also, as I believe, from the concepts
which are part of the Anglo-American legal heritage.... .,47
No-fault motor vehicle insurance is more than a mere change of
economic rules to determine the financial liability between victim and
driver. The various plans promise reduced premiums and depend for
their success upon reducing benefit disbursements by shifting the burden of loss to collateral sources. It is submitted that the diminution of
the value of collateral sources by denying benefits of insurance, which
one is required to purchase, until such collateral sources are exhausted,
is a violation of the fifth and fourteenth amendments. Not only is it
a taking of a vested property interest, but it is also unduly harsh on the
innocent victim who through prudent negotiation and industry has
secured for himself a full line of collateral benefits. Often, collateral
sources are part of employee benefits taken in lieu of higher wages.
It would be an economic burden on an employee who has given up a
certain wage to give up reparation of injury as well. Such a person
should be permitted to take advantage of private sources as he sees
fit, and not be forced to apply them to injuries which are identical to
ones being fully compensated by his same insurer to an insured who
neglected to secure collateral sources. This criticism gathered force
in a recent case, Belcher v. Richardson,48 where a federal district court
struck down as violative of both the fifth amendment and the fourteenth amendment due process and equal protection clauses, section
224 of the Social Security Act, which requires a reduction of disability
benefits to anyone receiving similar benefits under the state Workmen's
Compensation Fund. The court reasoned that contributions to both
Social Security and Workmen's Compensation gave the plaintiff an indefeasible property right, and the legislative purpose of avoiding duplication of benefits in the interest of economy, though laudable, was not
49
of sufficient magnitude to defeat the right.
The application of this holding to the denial of collateral sources
in no-fault motor vehicle insurance is obvious. Assuming that a victim
has contributed premium payments to a motor vehicle policy, the
Belcher court would entitle the victim to collect both the insurance
benefits and any other benefits which are his by right, such as employercontributed health plans. The Massachusetts Plan attempts to avoid
this problem by giving the insured deductible options so he can tailor
47 Id. at 342.
48 317 F. Supp.
49 Id. at 1298.

1294 (S.D.W. Va. 1970), prob. juris. noted, 401 U.S. 935 (1971).
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his coverage to his collateral sources, but plans that do not provide
such an option would clearly be within the Belcher rationale.
Fundamental Rights
Although Justice Harlan would have the Court continue the Palko
approach of applying due process in accordance with a standard of
fundamental fairness dictated by the totality of the situation, the
Supreme Court's present attitude is that once a right defined in or
inferrable from the Constitution is found to exist, that right is unconditionally mandated as a limitation upon the states.50 Such fundamental
rights can only be abridged by the states when a compelling state interest can be shown. Unlike due process in the purely economic sphere,
the question no longer is one of rationality of a means to an end, but
one of the legitimacy of the end itself.
There appear to be two interests which might be characterized
as fundamental, and which would be encroached by no-fault motor
vehicle insurance. They are the interest of redress of personal injury
and the right to travel. In the former the question is whether such a
right or interest exists; in the latter it is whether such a recognized
right is abridged.
Any right of redress would have to be carved out by implication
from the pattern of decisional law. This "penumbrial" approach was
exactly what the Supreme Court undertook when it announced the
right of privacy by relying on the scheme of the first, third, fourth, fifth
and ninth Amendments. 51 In Griswold v. Connecticut,52 the Supreme
50 In Benton v. Maryland, 395 U.S. 784, 795 (1969), the Court stated:

Our recent cases have thoroughly rejected the Palko notion that basic constitutional rights can be denied by the States as long as the totality of the circumstances does not disclose a denial of "fundamental fairness." Once it is decided
that a particular Bill of Rights guarantee is "fundamental to the American
scheme of justice," . . . the same constitutional standards apply against both the
State and Federal Governments.
The list of federal rights mandated to the state by the fourteenth amendment is an
expanding one. Recent additions include Duncan v. Louisiana, 391 U.S. 145 (1968) (sixth
amendment jury trial); Miranda v. Arizona, 584 U.S. 436 (1966) (prohibition against
self-incrimination); Griswold v. Connecticut, 381 U.S. 479 (1965) (right of privacy);
Gideon v. Wainwright, 372 U.S. 335 (1963) (indigent's right to counsel); Mapp v. Ohio, 367
U.S. 643 (1961) (prohibition against unreasonable search and seizure).
61 The relevant portions of these amendments are as follows:
Congress shall make no law . . . abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble
U.S. CONST. amend. 1.
No Soldier shall, in time of peace be quartered in any house, without the
consent of the Owner, nor in time of war, but in a manner to be prescribed by
law.
US. CONsr.amend. III.
The right of the people to be secure in their persons, houses, papers and
effects ... shall not be violated....
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Court struck down a state statute prohibiting the use of contraceptives
for the purpose of birth control. The Court granted defendants, the
Executive Director of the Planned Parenthood League and its medical
director, standing to assert the privileges of married couples whom
they had advised. Justice Goldberg, concurring, met the dissenting
opinion of Justice Stewart, who had repeated the conservative Court
reluctance to interfere with state legislative judgments. Justice Goldberg stated:
The vice of the dissenters' views is that it would permit such
experimentation by the States in the area of the fundamental
personal rights of its citizens. I cannot agree that the Constitution
grants such power either to the States or to the Federal Government.
In a long series of cases this Court has held that where
fundamental personal liberties ire involved, they may not be
abridged by the States simply on a showing that a regulatory
statute has some rational relationship to the effectuation of a
proper state purpose. "Where there is a significant encroachment
upon personal liberty, the State may prevail only upon showing
a subordinating interest which is compelling." The law must be
shown "necessary, and not merely rationally related, to the accomplishment of a permissable state policy." 53
It has been the essence of personal liberty that the individual have
access to some means by which he can redress his injury without having
54
to pay for it.
And yet, in the interest of preventing too great a financial burden on various insurance companies, or in cutting cost and relieving the congestion of court calendars, the no-fault plans would place
the burden on each individual to protect himself. The state arrogates
to itself the only means of redressing the injury and then refuses to
U.S. CONsr. amend. IV.
No person ... shall be compelled ...
U.S. CONSr. amend. V.

to be a witness against himself....

The enumeration in the Constitution, of certain rights, shall not be construed
to deny or disparage others retained by the people.
US. CoNsr. amend. IX.
52 381 U.S. 479 (1965).
53 Id. at 496-97. The right of privacy has been extended to encompass the right to
possess obscene material. Stanley v. Georgia, 394 U.S. 557 (1969); Hurley v. Wise, 303
F. Supp. 62 (D.Ind. 1969); and the right to wear one's hair as he wishes, Breen v. Kahl,
419 F.2d 1034 (7th Cir. 1969), cert. denied, 398 U.S. 937 (1970). Privacy also protects private
marital acts of sodomy, Buchanan v. Batchelor, 308 F. Supp. 729 (N.D. Tex. 1970), as
well as the right to an abortion. Babbitz v. McCann, 310 F. Supp. 293 (E.D. Wis. 1970).
54 Gilmore v. Lynch, 319 F. Supp. 105 (N.D. Cal. 1970); Crawford v. Seaboard Coast
Line R.R., 286 F. Supp. 556 (S.D. Ga. 1968), holding that congestion in the courts alone
is not a ground for denying litigants access to court.
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permit reparation except to those who will pay for it. This precise
55
position was rejected by the Supreme Court in Boddie v. Connecticut,
which held, on due process grounds, that in view of the state monopolization of the means of dissolving marriage, it could not deny access to
its courts to a person seeking a divorce solely because that person
could not pay [the] court costs. Certainly a scale of court costs is a
rational means towards keeping a court system functioning. Yet, the
Supreme Court required the state to disregard its fiscal convenience in
favor of permitting an action for divorce to be heard.
The language of the Court indicates that due process encompasses
a fundamental right to have conflicts resolved definitively and completely:
Perhaps no characteristic of an organized and cohesive society
is more fundamental than its erection and enforcement of a system
of rules defining the various rights and duties of its members, enabling them to govern their affairs and definitively settle their
differences in an orderly, predictable manner. Without such a
"legal system," social organization and cohesion are virtually impossible; with the ability to seek regularized resolution of conflicts
individuals are capable of interdependent action that enables
them to strive for achievements without the anxieties that would
beset them in a disorganized society.
The legitimacy of the State's monopoly over techniques of final
dispute settlement, even where some are denied access to its use,
stands unimpaired where recognized, effective alternatives for the
adjustment of differences remain.56
The Court permits a state to use processes other than traditional
judicial adjudication for the settlement and reparation of injury. If a
court system is used, all persons must have access to it; if another
alternative process is used, the alternative must be an effective substitute. In recognizing that redress of grievance is a fundamental right,
indispensable to an ordered society, the Court does no violence to the
principle that no one has a vested property interest in a rule of law.
The Court merely says that whatever method is provided by a state as
a means of redressing recognized wrongs, a state must provide this
remedy in an effective manner to all despite considerations of fiscal
integrity or court congestion. In abolishing actions for alienation of
affection, the state abolished the wrong; in no fault motor vehicle insurance the state recognizes the wrong, provides the only means of
55 401 U.S. 371 (1971).
i6Id.at 374-76 (emphasis added).
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redress, and then excludes claimants on the basis of wealth (availability
of collateral sources) or quality of injury. 57 The argument that an
adequate remedy is provided loses force as the remedy in some cases
is ineffective and worthless. Some injuries will receive no compensation either because they are psychic in nature, or because they are
shifted to a collateral source such as an employee health plan.5
Both Boddie and Griswold involved fundamental rights emanating
from marriage. Regulation of divorce and prohibition against contraception have been part of our Anglo-American and Judeo-Christian
heritage; the abrogation of restrictions in these areas is of relatively
recent vintage. On the other hand, the recognition of redress for
trespass and, particularly, psychic injury, has been known since at least
the fourteenth century.5 9 In addition, the gratuitous provision of
forums to air grievances of a recreational, cultural, and aesthetic nature, 0 and the increased recognition of the validity of psychic injury
claims, 61 indicates a positive thrust, as yet unarticulated by the courts,
toward recognition of such a fundamental right.
The right to travel, on the other hand, is a recognized right which
has been articulated by the Supreme Court. This federal right was
57 The court, in Pinnick v. Cleary, - Mass. -, 271 N.E.2d 592 (1971), recognized that:
If the rules were themselves subjective - for instance, keyed to the dollar amount
of pain and suffering involved - the perceived evils would continue.
Id. at-, 271 N.E.2d at 610.
58 See id.
G9 I. de S. S-Wife v. W. de S., Y.B. Assis. 22 Edw. 3, f.99, pl. 60 (1348).
00 The early conservative due process attitude of the Supreme Court was evidenced in
Massachusetts v. Mellon, 262 U.S. 447 (1928) in which the Court denied standing to a
federal taxpayer to attack the constitutionality of a tax. In 1968 the Supreme Court
opened forums for testing the validity of a tax and granted standing to sue when a
specific constitutional limitation on Congress's article I taxing power is alleged. Flast v.
Cohen, 892 U.S. 83 (1968). In Data Processing Serv. Organizations, Inc. v. Camp, 897
U.S. 150 (1970), the Court invited attacks on adminsitrative rulings which caused injury:
The question of standing.. . . concerns, apart from the "case" or "controversy"
test, the question whether the interest sought to be protected by the complainant
is arguably within the zone of interests to be protected or regulated by the statute
or constitutional guarantee in question. . . . That interest, at times, may reflect
"aesthetic, conservational, and recreational" as well as economic values.
Where statutes are concerned, the trend is toward enlargement of the class
of people who may protest administrative action.
Id. at 153-54.
O Psychic injury has become more and more recognized as an independent injury
in tort law. Originally psychic injury was compensable only as a by-product of known
torts, e.g. assault or physical injury due to negligence. But the modern trend is to
recognize psychic injury in its own right as a valid injury whether brought on intention-

ally or through negligence. See
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§ 436 (1965). Compare

Battalla v. State, 10 N.Y.2d 287, 176 N.E.2d 729, 219 N.Y.S.2d 34 (1961) with Mitchell v.
Rochester Ry., 151 N.Y. 107, 45 N.E. 354 (1896). See also McNiece, Psychic Injury And
Tort Liability in New York, 24 ST. JonN's L. REv. 1 (1949); Robb v. Pennsylvania R.R.,Del. -, 210 A.2d 709 (1965); George v. Jordan Marsh Co., - Mass. -, 268 N.E.2d 915
(1971).
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gleaned from the commerce clause2 and the privileges and immunities
clauses of the fourth6 and fourteenth amendments.0 4 In Shapiro v.
Thompson,6 5 the Court held that a one-year residency requirement for
welfare benefits was an impermissible encroachment on the fundamental right to travel. The 6-3 decision 6 was based on the equal protection
clause of the fourteenth amendment as an invidious discrimination
against indigents who would be prevented from entering the state by an
inability to subsist without welfare benefits. Appellants argued that
there was a compelling state interest, viz., the requirement facilitated
budget planning, provided an objective test of residency, minimized
fraudulent applications for benefits, and encouraged entry into the
labor force. The Court rejected these contentions, once again showing
that state economic planning is not of sufficient magnitude to justify
the chilling of a fundamental right. 67 It was Justice Stewart, in his
concurring opinion, who indicated that infringement of the right to
travel was not merely relegated to the equal protection situation:
"[T]he purpose of deterring the in-migration of indigents cannot
serve as justification for the classification created by the one year
waiting period, since that purpose is constitutionally impermissible." And it further follows, as the Court says, that any other
purposes offered in support of a law that so dearly impinges upon
the constitutional right of interstate travel must be shown to
reflect a compelling governmental interest. This is necessarily true
whether the impinging law be classification statute to be tested
against the Equal Protection Clause, or a state or federal regulatory law, to be tested against the Due Process Clause of the Fourteenth or Fifth Amendment. 68
Thus, if a regulation merely had the effect of inhibiting the exercise of the right to travel, the state has the burden of showing a compelling state interest. The provisions of no-fault motor vehicle insurance would infringe on such a right as legislation is directed toward
making acquisition of insurance and abdication of remedy a requirement for access to public highways. 69 If a nonresident were prevented
62 U.S. CONsr. art. I, § 8.
63 U.S. CONsr. art. IV, § 2 provides: "The Citizens of each State shall be entitled to
all Privileges and Immunities of Citizens in the several States."
64 Note 12 supra.
65 394 U.S. 618 (1969).
66 Chief Justice Warren and Justices Black and Harlan dissented.
67 394 U.S. at 634.
6s Id. at 643-44.

69 See, e.g., H.R. 10222, 92d Cong., 1st Sess. (1971), described as follows:
A bill to require no-fault motor vehicle insurance as a condition precedent to
using the public streets, roads, and highways in order to promote and regulate
interstate commerce. ...
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from immigrating due to the lack of such insurance, the right would be
infringed. Any regulation that conditions the right to use a highway
on exposing one's person to the hazards of the road without the right
to complete redress diminishes that right. The state interests advanced
in justification of such infringement are relief of the financial burden
on insurers to meet the demands of small claim settlement or litigation,
relief of congestion of court calendars, and reparation of the entire accident victim population. 0
No doubt these ends are salutary. Reduction of cost through loss
of claim rights and abolition of litigation along with a shift of the
burden to collateral sources, may result in a reduction of premium1
costs to the insured and a reduction of claim costs to the insurer.
Reparation of all individuals, some of whom would have received
nothing under old tort rules, certainly inures to the benefit of society
generally. 72 Abolition of certain claims will surely untie some court
congestion, an end dearly desirable and legitimate. 3 However, Shapiro
and Boddie thoroughly reject the sufficiency of these interests."4
70 See COMPENSATION STUDY, supra note 8.

71 Where claims are paid on the basis of fault, as under the present system, an
individual's premium costs are geared directly to the amount of benefits he has caused
his insurer to pay. Where all claims are paid as a matter of course, as in no-fault,
premiums can only rise on the whole, and the hardest hit will be the poor who have
no collateral benefits with which to defray a disbursement by the insurer. "A motorist
with a full line of collateral source protection is a far better risk than the man with
little outside coverage, regardless of driving habits; the insurer is not likely to be paying
any substkntial benefits to the former even though he may be involved in numerous
accidents." Semerad, The Automobile Accident Reparations Controversy - A Primer
For Lawyers And Others, 35 ALBANY L. Rrv. 460, 471 (1971) [hereinafter Semerad].
'72Although more people will be eligible for benefits, the benefits received will be
reduced under no-fault motor vehicle insurance plans, the individual will be the one to
suffer. BAsIC PROTECTION, supra note 10, at 488. Consider the plight of the claimant in
Pinnick v. Cleary, - Mass. -, 271 NXE.2d 592 (1971). The court concluded that under
the old tort system he would have received $1565, but under the Massachusetts Plan he
received only $151
73 One reason many persons receive nothing toward accident reparation is that
fault is apparent and insignificant claims are not worth the possible controversy. Under
no-fault it has been submitted that insignificant claims will proliferate; in addition
fraudulent claims will increase in an effort to get past the policy limits and into court.
Semerad at 470. Also, Massachusetts would permit tort suits by anyone not entitled to
benefit under its plan. This would include persons covered by collateral sources and
deductibles. See Chiardi & Kircher, Automobile Insurance: An Analysis Of The Massachusetts Plan, 21 SYRAcusE L. REv. 1135, 1137 (1970). Finally it must be remembered that
Workmen's Compensation, which was to be a panacea for unclogging our nation's courts,
has created its own prolific source of litigation. NATIONAL ASSOCIATION OF INDEPENDENT
INSURERS, FACT V. FICTION 4 (1968).
74 If costs and court calendars were of paramount importance, Jackson v. Denno,
378 US. (1964) (right to have voluntariness of confession decided by tribunal other than
one trying guilt or innocence); Gideon v. Wainwright, 372 U.S. 335 (1963) (right of
indigents to court appointed counsel in non capital cases). Griffin v. Illinois, 351 U.S. 12
(1956) (right of indigent without sufficient funds to free transcript for appeal) might have
been decided differently. Consider also Mayberry v. Pennsylvania, 400 U.S. 455 (1971)
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Moreover, postulation of a right to travel as affected by no-fault
insurance is more than an academic exercise. It has been held that
the right to travel is not dependent upon the interstate nature of the
travelT5 and that the right to use an automobile is an essential part
of the liberty or freedom of travel mandated by the Constitution.76
If one's license were revoked or if he were denied use of public roads,
the economic and social effects on the individual would be catastrophic.
Trips to the market, recreational outings with one's family, access to
increased job opportunities, things which society tends to take for
granted, would be stultified. Migration from our cities' slums would
be beyond the ability of a city dweller whose right to drive was not
secured. In view of the central position the automobile holds in today's
society, it is sensible to place it in a fundamental position, so that
regulation of its use is confined to compelling interests. In view of the
fact that the only criterion for raising premium rates will be lack of
collateral sources, the burden of supporting the no-fault plans will fall
most heavily on the poor, who have less sources on which to rely and,
therefore, will be the only class to whom insurers will be forced to
pay benefits. Their right to drive, unfettered by such a prospect, should
be secured against an Orwellian scheme whose only justification is
economic efficiency.
CONCLUSION

The automobile has created havoc with society. Its human and
economic costs have necessitated a critical analysis of our present
reparations system. Today, pressure is being exerted to move from a
fault-oriented tort system to a first-party indemnification system without
regard to fault, in order to achieve a broader disbursement of insurance
benefits and to reduce premium costs by avoidance of litigation, reliance on collateral benefits, and denial of recovery for conscious pain
and suffering.
(right to have criminal contempt hearing before judge other than the one villified) and
Duncan v. Louisiana, 391 U.S. 145 (1968) (right to jury trial wherever such right secured
in federal courts). These cases place a tremendous burden on judicial administration.
75 King v. New Rochelle Municipal Housing Authority, 314 F. Supp. 427 (S.D.N.Y.
1970).
76 As early as 1935, courts recognized the important position of the automobile in

society.
[IMn this progressive age when the necessary use of the automobile is so indispensable and inseparable from legitimate business, it would be unjust and extremely
harmful to grant any individual or body the arbitrary right to revoke an
operator's license....
People v. Noggle, 7 Cal. App. 2d 14, 18, 45 P.2d 430, 432 (1935). See also Miller v. Depuy,
307 F. Supp. 166 (E.D. Pa. 1969), holding the right to drive an automobile is an integral
part of the right to travel and is a guaranteed liberty within the meaning of due process.
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Blind reliance on historical analogy evinces an insensitivity to -the
thrust of current decisions providing a forum for the redress of
grievances concerning the privacy of marriage and damage to the
individual psyche. Insofar as no-fault motor vehicle insurance confiscates collateral sources by reducing otherwise valuable benefits to
zero, it is an unconstitutional taking of a vested property interest.
Insofar as the plans deny redress of injury and inhibit the right to
travel, they are permissible only on a showing of compelling state interests. Fiscal integrity and court congestion are not among such interests.
Nothing herein will deal the death blow to no-fault legislation.
Our present reparations system demands reform. Plans can be made
elective however; deductibles can be offered to compensate for the
collateral source provisions. A first-party system can be changed to a
third-party no-fault system.77 Indeed this is exactly what occurs when an
uninsured pedestrian is injured under Basic Protection; he must look
to the insured motorist for reparation. If the competence of juries to
deal with injury, especially psychic injury, is questioned compulsory
arbitration can be employed and the constitutional mandates will be
met38 Reasonable alternatives to the accident syndrome exist. It is
incumbent upon our legislators to exercise political courage and use
them.79
77 See N.Y. VEst
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3 88 (McKinney 1964), which permits automobile

owners to sue each other for property damage despite the contributory negligence of
their respective drivers.
78For such a state approach, see N.Y. JUDICIAtY LAW § 213 (McKinney 1968). See
generally King, Compensation for Traffic Injuries: New York and Comparative Systems,
45 ST. JOHN's L. Ray. 434 (1971).
[A]t the heart of the dispute have been express or implicit assertions that juries
are incapable of adequately understanding evidence, or determining issues of
fact, and that they are unpredictable, quixotic, and little better than a roll of dice.
Yet, the most recent and exhaustive study of the jury in criminal cases concluded
that juries do understand the evidence and come to sound conclusions in most
cases presented to them and that when juries differ with the result at which a
judge would have arrived, it is usually because they are serving some of the very
purposes for which they were created and for which they are now employed.
Duncan v. Louisiana, 391 US. 145, 157, (1968).
79 One author points out that
[t]here is no good reason for example, why our automobiles have to sustain
damage of $200 to $400 as a result of a 5 to 10 mile-per-hour crash..... why a car
should be stolen every 41 seconds; and why 42 per cent of automobiles are stolen
because people leave their keys in the- car; and why 100,000 accidents a year
should be caused by these stolen automobiles - . . why we cannot save another
10,000 lives a year by getting people to wear lap seat belts or many more by
getting them to wear shoulder harness seat belts ....
why drinking or drunken
driving should be a factor in at least one-half of our fatal accidents or why speed
should be a factor in 30 per cent of fatal accidents.
Denenberg, supra note 3, at 458-59.

